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 Rev. Rut 2010-23, I.R.B. 2010-39, September 27,2010. 

Rev. Rul. 2010-23,I.RB. 2010-39, September 27, 2010. 

Health fle:;rible spending arrangements (FSAs): Drug reimbursement: Nonprescription 
over-the-counter (OTC) drugs: Employer health plans.-The IRS has obsoleted Rev. Rul:­
2003-102  19,948Z-20), which provided guidance on reimbursing expenses for OTC drugs., 

See Noti.ce 2010-59 ('U 17,145R) for guidance on reimbursing expenses for OTC drugs updated 
for changes made by the Patient Protection and Affordable Care Act. 

Back references: 'U 9126 and 'U 9130. 

Rev. Rut 2010-23 

Section 105. - Contributions by employer to acci­
dent and health plans; Amounts received under 
accident and health plans. 

Revenue ruling obsoleted. TIlls ruling obsoletes 
Rev. Rul. 2003-102, 2003-2 c.B. 559, which pro­
vides guidance on employer reimbursements of 
amounts paid by an employee to purchase nonpre­
scription medicines Dr drugs. 

Rev. Rul. 2003-102, 2003-2 c.B. 559, holds that 
reimbursements by the employer of amounts ex­
pended for medicines or drugs available without a 
prescription are excludable from gross income 
under § 105 (b). 

Section 9003 of the Patient Protection and Afforda­
ble Care Act (Affordable Care Act), Pub. L. No. 
111-148 (March 23, 2010), adds § 106(f) and 
amends § § 223 (d)(2) (A) and 220 (d) (2) (A). These 
sections revise the definition of medical expenses 
after December 31, 2010, and apply to health flexi­

ble spending arrangements, health reimburse­
ment arrangements, Health Savings Accounts, and 
Archer Medical Savings Accounts. These sections 
provide that a meclicine or a drug shall be treated 
as medical expenses only if such meclicine or drug 
is prescribed (regardless of whether the medicine 
or drug requires a prescription). Because the defi­
nition of medical expenses has been changed, the 
Internal Revenue Service has concluded that the 
ruling position stated in Rev. Rul. 2003-102 is no 
longer determinative. Accordingly, Rev. Rul. 
2003-102 is declared obsolete as of the effective 
date of section 9003 of the Affordable Care Act 

DRAFTJNG INFORMATION 

The principal author of this revenue ruling is 
Robin Ehrenberg of the Office of Division Coun­
seVAssociate Chief Counsel (Tax: Exempt & Gov­
ernment Entities) For further information 
regardlng this revenue ruling, contact Ms. Ehren­
berg at (202) 622-6080 (not a toll-free call) 



Part m-Administrative. Procedur3l, and 
Miscellaneous . 

Section 105 - ~-\moonls Received under Accident 
and Health Plans.· Section 106 - ContrJnrtions by 
Employers to Accident and He<ilth Plans, Section 
125 - Cafeteria Plans. Section 220 - Archer MSAs. 
Section 223 - Hea!th Savings Accrnmts 

Notice 201(}-59 

LPURPOSE 

This Notice provides guidance on § 9003 ofme 
Patient Protection and Affordable Care Act (M­
fordable Care Act). Pub. L No. 111-148, enacted 
Marr-...h 23. 2010. which. re'Iises tlle defulition of 
mediC2l e:xpeuses as it relates 10 over..jhe-coonter 
dP.Jgs.. Sectio.n 9003 gener.illy <IJl)pties after Decem­
ber3L2fJ10. 

ll. BACKGROOND 

Sediron 900l of ~e Mfunlable Care .Ad: adds 
new § 106(0 of the futer:oal ~ueCode, l\"bicb. 
rem.es the definition of medical expenses fir em­
ployer-pnvided accident aOO. Jnea9dn pbrn;. mdmd­
iog health ile:Db1e ~ arrnngemeotts (hea]fu 
FSAs) and health mmbmsement ~ 
(BRAs). Sed:ion 90'03 abo rev:ises the d~nof 
~ medical expenses fur Hea1tth SavIDgs &;­
COUIJ1s (HSAs) and Archer Med:icaI SaWng:s Ac­
coonts (Arrh~MSAs). 

m PAThiENT ORREIMBURSEMENT OF 
MEDICINES OR DRUGS RESIRICIED TO 
PRFSCRIBED DRUGS, INSUUN, AND OVER-­
THE-COUNTER DRUGSTR..~TARE 
PRESCRIBED 

SedDon 106 provides iliat the gross iocome of 
3D employee does include employer-iJ!£<CMded 
C01i'a-~e unda- an zaident O!" healfu pbn Sedion 
105(b) gener<illy provides dl3t the gross income of 
an employee does DOt ind.ude amounts paid as 
reimbursemelJts :fm medical care undec .an em­
ployer-pnwided acoideot or lnea1tb plan. New § 
JL0600. as added by ihe Atfurdalde Care.4ct. pro­
~ es dl~ for ptJqJOSeS of § § 106 and 105, begin­

mug after Dec:emba- 3 2010. expenses ioa.ured 
fur a medicine or a drug shall. be n-eatOO as a 
Tcimbm:'sement for medkaJ expenses oD1¥if such 
mediciil1e or drug is a prescribed drug (deter­
mined without regmd m whether such ~g is 
available without a prescription) or is ms,dio 
Thus" under new § 106(0,· expem;es i:ocurrm fur 
medicines or drugs may be paid OJ" reimOOrned by 
an ~oyer-provided~ mdudinga 1lea1th FSA 
or HRA, only if (1) fue medicilBe or drug 'requires 
a presaiption. (2) is ~Je wi:l:hout a. pr-esarip­

tion (an over-the-counter medicine or drug) and 
fue individual obtains a prescription, or (3) is 
insulin.. Expenses IDCWTed for over-the-counter 
medicines or drugs purchased without a presCrip­
tion before January 1, 2011 may be reimbursed 
tax-free at any time, pursuant to the terms of the 
employer's plaIL ­

The Affordabk Care Act also amends § 
223(d) (2) (A) with respect to HSAs and § 
2?O(d) (2) (A) with respect to Archer MSAs. to pra­
'i'lde that for amounts paid after December 31 
2010. a distnlmtion frOIl! an HSA or Archer MsA 
for a medicine or drug is a tax-free qualified medi­
cal expense o~ if the ~edicine or drug is a 
prescnDed drug (determined without regard to 
~ether ~h drug is ~vailable without a prescrip-­
ti<m) or IS insulin. Thus, under new § 

. 223(d)(2)(A) and new § 22O(d)(2)(A), a distribu­
tion from an HSA or an Archer MSA for a 
medicine or drug is a tax-free qualified meilical 
expense only if (1) "the medicine or drug requiroes 
a prescription. (2) is an oV'~-the-countermedicine 
or dru~-~ ~e indNidual ob'trins a pre5Cliplioo. 
or (3) IS ~ If amounts are.distributed from 
an ~ or An:he:r MSA for any me1Jicine or drug 
which does Dot. satisfy this requirement. the 
am~ will be distributions for nonqua]ified 
~cal expenses, wbich are includable in gross 
mcome and gener.illy subject to a 20'1. addiIioml 
tax.. Jhis change does not affect HSA or Archer 
MSA distn1mitions fur' medicineS or drugs made 

-before Ja1Illi!B"Y 1, 2011. nor does it.med: distrilJu-. 
tions made after December 31 2010 for 
medicines or drugs purchased on ~ betor~ that 
~~ See Revenue Ruling 2OW-I02. 2003-2 C.B. 

-Section 213(d) (3) defines a prescribed drug 2S a 
drug or biological that requires a prescription of a 
physician for !ts use by an individuaL In contrast. 
under §§ 106(f) , 223(d)(2)(A) and 22O(d)(2)(A), 
an wdividuad may be reimbursed. for over-dJe 
comrter medicines or drugs., so long as the individ­
ual obtains a prescription for the mf'dicill1es or 
drugs. For pwposes of §§ l06(t). 223(d)(2)(A) 
.~ 22O(d)(~~(A) only. a "prescription .. means a 
wriiteu or ekdronic order for a medicine or drug 
~meets ~ legal requirements ofa prescriptiOill 
m Ihe state m which the medical expense is in­
0JJred and that -is issued by an individual who is 
legally antbmized to issue a prescription in lhat 
smte. 

The rules in §§ 106(f). 223(d)(2) (A), and 
22O(d) (2) (A) d.o Dot apply to items that -are not 
medicines or drugs. .including equipment such as 
crutches.. supplies such as bandages. and diagnos­
tic devices such as blood. sugar -test kits. Such 



items may qualify as medical care if they odler­
wise :meet the definition of medical care in § 
213(d)(l). which includes expenses for-the diag­
nosis. cure, mitigation., treatment. or prevention of . 
disease. or for the pmpose of affecting any struc­
ture or function of 1he body. However. expenses 
for items that are merely beneiicial to the g 
health of an individual. such as 311 expenditure for 
a vacation., are not expenses for medical care.. 
Treas.. Reg. § 1213-1(e){1){Ii). 

. HEALffi FSAAND HRADEBff CARDS AND 
OVER-lBECOUNIERDRUG EXPENSFS 

.The c:mrent rules fur use of health OT lIRA 
debit cards are set forth in Prop. Treas. Reg.. § 
Ll.25-6 and in Rev. RuL 2003-43, 2003-l C.B. ; 

ofice 2006-69. 2006-2 -B. 101; otice 2001-2. 
2OO'l-1 C.B. 254; and Notice 200&-104. 2008-2 C.B. 
1298. Current debit card systems are DOh:apable 
of substantiating compliance with new §" 10600. 
which' effudive for expenses in01JTed after De­
cember 31.2010, with r6;pect In over-the-aJunter 
medicines or drugs becauSe the systems are in£a­
pable of recognizing and . . g 1fult the 
medicines or drugs were prescribed. Therefore. 
excePt 2S provided below• .for expenses .inaured. 
on and aherlan.WIIJ" 1. 2On. health FSA. and BRA 

ebit cardS "may not be used. to pmcbase over-the­
COUDTft" medicines or dings. Notwithstanding 
preceding sentenoe. in order to faolitifc s1g­
Drifivrnt changes to exiging syste:m.s neressarY to 
reflect: the statutory cbmge. the IRS will not cbal­
~e the ese"of health FSA 2Dd HRA debit cards 
tor expenses inaJrri;d tbrougb Januay 15. 2O11 if 
ihe use of the debit canis complies . the guid­
ance specified in the fin;t :Se1JteDce of . para­
graph. Ho'W'ever. on and after JanD2Iy [6. 201 
over-tbe<ouirter medicine 01" drug pnn:hzses 
provide£S and merc.b3nts (whether or oot they 

an" inventory infunnation aPProm ~ 
(IIAS) nm.st be substmti2red before ~ 
ment may be made. Sobsbintiation' is accom­
plished. by subnDtting the prescription.(or a copy 
of the prescription oc other documenCiliDD that a 

escription has been issued) for the over-the­
counter medicine or drug•.and ~er .infonrudion 
from an independent fuird party that salisfies die 
requirements under Prop.Treas. Reg. § 
L~(b)(3)(J). Thus. fur example, a cnstamer 
reoeipt issued by a pharmacy which identifies the 
name of the pun:haser (or the name of the person 
for whom the prescription appties), the date and 
amount of the purchase and an Rx number satis­
fies the substantiation requirements for mer-the­
rounter medicines or drugs, as does a . 

-thout an Rx. mnnbec accompanied by a ropy of 
the related. prescriptioo. Debit canis may cmrfume 
to be used for medical expenses other 1:ban over­
~medicinesor drugs. 

Notice 2007-2 provides fuat bealfu FSA aJIld 
BRA debit cards may be used at a phamac:y tlnat 
does have an IIAS if 90 pen:enll: of fue store's 
gross receipts during fue_ ~or taxable year c0n­
sists of items wIDcl1 qualify as expenses fOT medi­
cal care mula- § 213(d). Unttil furfuer gni:rhoce ]s 

issued. debit cards mcry be used. at a pb.armacy 
that satisfies the 9().percent test to purc.base over­
~ecounter medicines or drugs that have been 
prescribed. provided that substantiation is prop­
erly subJiJit:ted. in accordance with the terms of 

e Plan. including the prescriptiQn (or a copy of 
the prescription or other documentation that a 
prescription has been issued) and other infunna... 
-on from an ind,ependent third party that satisfies 

the requirements under Prop. Treas. ~g. § 
LJ.25...6(b)(3)(i). Solely for the purpose of deter­
mining ether a pharmacy meets this 9()..percent 
test. sales of over-the-counter medicines and 
drugs at fhe pharmacy may continue to be taken. 
into account after Decem~31. 2010. ­

V. EFFECTIVE DATIS 

For expenses inamed after December 31, 2010. 
payments OT reimbursements for .medicines or 
drugs from an empIoyer-provided accident and. 
health phD. including a health FSA or an. BRA, are 
restricted to prescribed drUgs, insulin., and over­
the-cotDlter drugs that are prescribed. This effec­
tive date applies regaroIess of whether e plan 
year- fDJ" the employer's plan is a fi.sca1 or calendar 
yeM or whether -there is no plaiI year (or -other 
CO'Ia3ge period in the case of an BR..~. and re­
gcmlless of any applicable grace period .for a 
health FSA. (as rovided. in Prop_ Treas.. Reg. § 
L~l(e»... 

Tax-free distributions for qu:a1ified -:medial ex­
.p6nses from. 3D. HSA m- Archer MSAfor .cines 
or drugs chased after December 31. ~}lO. are 
reStricted td preso:tbed drugs. insulin; and oiea­
the-eonnter medicines or d gs·that are 
preg:ribect 

VI. nANSIItO RULE FOR CAFETERIAPIAN
 
AYENDMENTS
 

l:a1ieleli:a' ])lane may need .to be amended to 
orm to the new over-the-counte£ drug require­

ments. Pursl1ant to ap. Treas. Reg. § U25-1(c). 
cafeteria plan amendments may be eifedive only 
prospediYely. otwithstanding rule .against: 
retroactive amendments, an amendment to con­
fumJ. a C3feterici plaD. to the requirements setforth 
in this otire that is adopted no later than June 
30. 2011. may be e effective retroactively for 

ses incurred after December 31. 2010 (or
January 15, 2011 fur health FSA and BRA 

debit card purchases). 

"11 EF'FECfON O1HERDOCUMENTS 

1.be IRS inrends to amend the regulations under 
§§ L105-1. 1.1<&2. 1-106-1. 1.125.-1 and 1.125-5 to 
provide for the new definition of medical ex­
penses. Taxpayers may rely on this Notice pend­
IDg the i.ssnaoce of the amended regulations.. See 
~ Revenue Ruling .2010-23 in. this issue" of the 
Jnremal Revenue Bulletin. which states tlJat Reve­
IIIlle RulIDg mo3-102, 2003-2 C..B. 559, is obsoleted. 
.1\1so. the following guidance concemiog ·the den­
niti n of qmili1ied medical expenses UDder § 
22O(d) (2) CArdler MSAs) and § 223(d) (2) (HSAs) 



.is modified: Notice 96..53, Q&A 22, 1996-2 c.B. 
219; Notice 2004,2, Q&A 26, 2004-1 C.B. 269; No­
tice 2004-50, Q&A 38, Notice 2008-51, 2008-1 c.B. 
1163; and Notice 2008-52, 2008-1 C.B. 1166. Notice 
2006-69,2006-2 c.B. 107, is amplified. 

REQUEST FOR COMMENTS 

The IRS and Treasury invite comments on fur­
ther guidance that may be needed on § 9003 of 
the Affordable. Care Act (for example, on new 
designs for debit card systems that could provide 
substantiation that an over-the-counter medicine 
or drug was prescribed)". Comments should be 
submitted on or before December 27, 2010, and 
should include a reference to Notice 2010-59. Send 
submissions to CC:PALPD:PR (Notice 2010-59), 
Room 5203, Internal Revenue Service, P.O. Box 
7604, Ben Franklin Station, Washington, DC 
20044. Submissions may be hand delivered Mon­

day through Friday between the hours of 8 a..m. 
and 4 p.m. to CC:PALPD:PR (Notice 2010-59). 
Coillier's Desk, Internal Revenue Service, 1111 
Constitution Avenue, NW, WasJ;llngton, DC 20044, 
or sent electronically, via the following e-mail ad­
dress: Notice. comments@irscounsel. treas.gou. 
Please include "Notice 2010-59" in the subject line 
of any electronic communication. All material sub­
mitted will be available for public inspection and 
copying. . 

DRAFrING INFORl\1ATION 

The principal author of this notice. is Robin 
Ehrenberg of the Office of Division Counsel/Asso­
ciate Chief Counsel (Tax Exempt and Government 
Eritities) . .For further information regarding this 
Notice, contact Ms. Ehrenberg at (202) 622-6080 
(not a toll-free call) .. 


